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here upon the other trial. He tells you he left there in February, some time. 
He is on record. He can't go back and change his testimony. He is just as 
much under the thumb of the Lake Shore this time as before, because he is 
already on record in this court." Held, reversible error. Dolph v. Lake Shore 
&■ M. S. Ry. Co. (1907), — Mich. — , 112 N. W. Rep. 981. 

This strictness is amply sustained by the prior decisions of the Michigan 
court. Bond v. R. R., 62 Mich. 643 ; Bedford v. Penny, 58 Mich. 424 ; Sullivan 
v. Deiter, 86 Mich. 404; the principle of absolute fairness in attorney's com- 
ment being carefully enforced. In a case closely analagous to the principal 
case, a Georgia judge ruled that plaintiff's comments as to the possible bias 
of a witness for defendant railroad, who was also an employee, was legitimate, 
"just as a brother swearing against a party in that relation to him might well 
be considered as entitled to great credit, and when for him, to less." The 
Central Railroad Company v. Mitchell, 63 Ga. 173, and a Mississippi court saw 
no objection to the following remark: "Is it not a fact that it has never 
happened in the history of jurisprudence that a railroad employee, however 
good a man he may be, has ever testified that he did anything to the damage 
of the company in litigation?" Newman v. The V. & M. R. R. Co., 64 Miss. 
115. The question is inherently one of individual court etiquette. 

Wills — Construction — Testamentary Trusts — Gifts to Trustee. — Tes- 
tatrix bequeathed all of her estate to her executor and trustee, the lawyer who 
drew up the will, and directed that he should carry out certain specific 
bequests. The fourth clause provided : "In case any remainder be left in the 
hands of my executor and trustee, then he shall appropriate the same to the 
defraying of the expenses of this trust, or in such other or different manner 
as he may deem best" ; and, further, that in case of the death of the trustee, 
his son should act with like powers. This bill for a construction of the will 
was filed by the heirs of testatrix against the son who had been appointed 
administrator de bonis non. Held, that the quoted clause did not contain 
language equivalent to a gift or devise, but should be construed as directing 
the executor to devote the remainder of the trust funds in his hands to some 
undefined purpose apart from his individual use, and that such direction was 
void for uncertainty. Abrey et al. v. DuMeld et al. (1907), — Mich. — , 112 
N. W. Rep. 936 (McAlvay, C. J., and Carpenter and Grant, JJ., dissenting). 

The law governing such cases is somewhat undefined; as stated in Perry 
on Trusts, § 151, "No general rule can be stated that will determine when a 
conveyance will carry with it a beneficial interest, and when it will be con- 
strued to create a trust ; but the intention is to be gathered in each case from 
the general purpose and scope of the instrument." The majority of the court, 
in an opinion filed by Blair, J., hold that the clause to be construed is the 
fourth one of the will above quoted, and that this falls within the principle of 
Minot v. Attorney General, etc., 189 Mass. 176, 75 N. E. 149, and Forster v. 
WinAeld, 142 N. Y. 327, 37 N. E. in. The court declines to follow the 
decision in Beck's Appeal, 116 Pa. 547, 9 Atl. 942, citing McCurdy's Appeal, 
124 Pa. 99, 16 Atl. 626, 10 Am. St. Rep. 575, as restricting the doctrine of that 
case. The opinion proceeds upon the rule stated in Forster v. Winfield, supra, 
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"Before a gift to executors eo nomine can be held to vest in them individually, 
the intention that it should so vest must be plainly manifested." Perry on 
Trusts, § 155. Emphasis is laid upon the fact that the will in question was 
drawn up by the original trustee, himself a lawyer. This circumstance is 
considered as not only inviting great circumspection, but as authorizing the 
court to construe the language used as unfavorably to the claim of defendant 
as the language will permit. Adopting this rule of strict construction, the 
court examines into the various facts of the case and concludes that what 
testatrix intended was to leave the disposition of the remainder of such trust 
fund to such purposes as her trustee, acting as a trustee, and not as an indi- 
vidual, should think best. A strong dissenting opinion is submitted by 
Grant, J., with whom concur McAlvay, C. J., and Carpenter, J. This opinion 
holds that the language of the fourth clause excludes the idea of a trust, and 
that there is no room for the application of the doctrine of an "express trust 
for an indefinite purpose." The cases of Minot v. Attorney General, etc., 
supra; Forster v. WinHeld, supra; Morice v. Bishop of Durham, 9 Ves. Jr. 
399; White v. Crossman (N. J. Ch.), 64 Atl. 168, are distinguished from the 
principal case as containing language from which it might fairly be inferred 
that the executor or trustee took the property in trust for some purpose. 
The following cases are cited as supporting this opinion: Beck's Appeal, 116 
Pa. St. 547, 9 Atl. 942 ; Gibbs v. Rumsey, 2 Ves. & Bea. 204 ; Powell v. Powell's 
Ex'rs., 6 N. C. 326; Bulfer v. Willigrod, 71 Iowa 620, 33 N. W. 136; Taft v. 
Taft, 130 Mass. 461 ; Jacob v. Macon, 20 La. Ann. 162 ; Apreece v. Apreece, 
1 V. & B. 364; Pake v. Archb. of Canterbury, 14 Ves. Jr. 370; Jones v. Jones, 
25 Mich. 401. 

Wills — Distinguished From Deeds — Future Interest. — A written instru- 
ment made by plaintiff, purporting to be a deed of the land in controversy to 
her husband, contained the following provision : "This deed is made with the 
full understanding and upon the condition that the same shall take effect 
from and after the death of the grantor herein, and it is understood and 
intended that this deed shall be recorded immediately after my death." The 
instrument, together with a will of the husband made at the same time, was 
deposited in a bank, where it remained until the husband's death. This action 
to quiet title was brought by the widow against the heirs of the deceased 
husband, who claimed a residuary interest in the land through said instru- 
ment. Held, that the instrument was testamentary and hence revocable. 
SappingHeld v. King et al. (1907), — Ore. — , 89 Pac. Rep. 142. 

After taking up the question of delivery, and holding that there was no 
delivery in this case because the intention of the parties was to the contrary, 
the court considers the meaning and effect of the clause above quoted as 
affecting the vesting of the estate. The court holds that the effect of this 
clause is to render the instrument testamentary and therefore revocable, even 
though delivered. In its decision the court relies upon the -rule stated in 
Turner v. Scott, 51 Pa. St. 126. "Whatever the form of the instrument, if it 
vest no present interest, but only appoints what is to be done after the death 
of the maker, it is a testamentary instrument." This rule is conceded by the 



